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A. IDENTITY OF PETITIONER 

d c::~:1 0 () · ;:._ ' .. ·-··' rJ 1 1 · · f ---L,!;._!i__=&-'-,.._.--L::'"--:..______=...D_JJ.--'._~-•. -=-"'-=--------' as cs t 11s court to accept review o 

the decision or pmi of the decision designated in part B of this motion. 

B. CITATION TO COURT OF APPEALS DECISION 

Petitioner seeks review of the decision of the Comi of appeals in case: 

It stated:_ I/-CCOrtl4'ntL:; 1 fie.. ;tria[ Cou,,.l! ltu/ fl.-e..t.. 

/;$Jt.-f'jd cJf 4 Ot?L. o-~ J?r-eJ-thi:-tuc.e. /t-t-fJ{JrC '' J»JL-t-rt .Zi 
i • 

1 In jJt?.£-e ol lie~ ;rwrv!al le~vl fL. ~wakt-tvtt--tJ"r:! of Cf::;rn; nun 7;t{_J 

c;tti:t"bd!J' !f-pjJ.e.tz.clt.Z. If ~ f:J §'. 

a copy of that decision is attached to this motion as Appendix J!t__. 

C. ISSUES PRESENTED FOR REVIEW 

To justify review, a COA decision must be in conflict with a Supreme Court 

decision, RAP 13.4(b)(l), another COA, (b)(2), present a significant question oflaw 

under a constitution, (b)(3), or involve an issue of substantial public interest, (b)(4). 

(1) -~ ti:nt~tl- i 1-11 jJ ;vp t4~ !:J /m p P J-e .. t/ ;41-.-1!/tdt•-l Jed fl 
-f__//ttJ!.,t.-Lk-ft--1_;-JJ · thu/' _;tf':eu..lrnt-h-.-f CC-:1 ilf C-ondJftvr; oj CfJ71J7tn-

Ltn/f:J C-ttJ~fop{';J be.C~uc;-e. tl~- t:c;-u; ... :f d.ic/ntd: b;?'t£e. its 
c/.e.Ci11P7'J C7J1 lie.- JTa1u~(.rr;J:j 1<-!;'l.tti~ pr-t:J.t-t-t/f .. e4u.£ 

JLtfzr;,..£-. 1/?Hf ,J·....t-f/d~~Lt!. t-'NJj;Jt?.S:.·e;; £t ndtr- fi-L t}tl/lfht/Y:J::E 

of f.ie~ f-t-N-"-tfYu--t/"~'3 ;2 . .e.forr11 -11-L-i f'H/-tJi- b-t.. t iJ a.-t.Lurdtinu 
..tuJflr- -tie/ btA-U /f; -e. ·eL-l d fie.. :tz;·t't-£ ill of/-INt-J~f.- ;{A/tlr 

tt;JrJtnt:fte. , !2 c: /Al 1·? Lf )f · ~? lf!7 · 
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(2) -r4 t~ 'J- t7Ydbr v/o Lde.d fi~e.. JJ-f u/r:.e,m,e-1-1.l 
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(;t/,1-· k&.-P! h~e-tn .5--trtfb/l ut/ A/to t&b-o-- )14- ~I bti4:t.1 tw-
a dejrvu-J.e.. c:rf / ns an//tj · ~ 

(3) 7£ Jt.RJtiL~ #f,rl't--J-t-l /Jf7(._. ;t;· tv-rilnhMie Jv li-e. 
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s·.ae-L tJL ton~) . rfs~ s :ttJ.Ibnu.-ul oz _l-;t-~;b1t-v-e. ; ~"'-! 
/nt~k/4;- fiur p {J/rvf ttb -btn./ tJt-n-t!!J clcJ!{/r · bvvv of If q~ 1 

t(. Z6o fj 1· 

D. STATEMENT OF THE CASE 

"]Jv:r- ?i- {;; /r 1 I fz}: !i J:tP p ~d h'YYl ~lvt tovtrt.-l- M£ u
lr1~ lt#n ;i;; oiP?th-a ;-n-e~~--:td i~~vfff. . .w-cdu .. c~ifr.J cvn-t/ 
/11 /.itJUJ ~d;n-Ut._f /1-.e--tornm?rt.£/a~vns-. 7Ze~ ~rs- /VV _u,..f_ 1 trt/J p --

3-e/ tr.O Conun u n 1~-t:J {/Ud to-dtj ?trruiZI.#;rt4 . 7le.- h ;~Sl ·j'{VV 
ttpj:J.ettlf /t-?.Y:f?rJ-Cc/ "fi~ unu/di-ifftcr .. /11Jbft./tX {;; a11-cf ff · 7Ji 
f/;v?;pj apf'.e--fvL kf/tlo s-..e&t.e.l ft/[tl/'- -tie- fJf[/~tud- fJf!jr-e.et/ ftL 

'J-r(al tlftt~o-t IJ- flu}-/ ord~r fot'-tr 'tci?zklk -- 'ituv-ec/ ?Vn--o/ 
Cou1c/ fU/t .kVi lis:t?ttZ- up pUI..uh Uvrw · B-t~l- fvu!--lt r-cf/Jett-l 
f!?VU~M v~ a/fti-tr~/ h:J fl~ ?fil""r--t- O"fA!)?e-d1 ji4t/ on 

ft19J-it 2ll; 2-crt tr · I1J1fJ en-dt :x~ /1 · jJ 1 · 

!'f1/UrtfUr an-t/ -ttul-/ df2 ~veL aJ.latlrtf. ;tp jJ..t-ndt~ F ~ p 1 " 

Utl~l-# fve.ifll?df~l tvn-- -~t-t-ej?i:Vtrru;l J'..-en--f:e--n-t-t?_ Cl} 2-/i!J /11{/rJtiJj 

SUPC 03- Motion for Discretionary Review- Page 3 of 5 

_:z-



b d9vv 2S7:> - H't-(lrv fL h t' i;t:r;m Clf S,i CI/Y£A th-t/ ;rt!M-[J L · Utr 1; i- 1 J-

A--t-f _b4f l .;/Arlld- J 17-Jt-t/ C771 ~v-a?udtil:J r f71J"Yn ;t::i:Vv p $J /1 c lo k[J#ff1 

/Jr~ )fr;-t3Ltr ar~--tl !Jt-- /A;Lt-dt__,r, 1J-tJ It -~j?£t,~lr dt~evtJ'Je-c/ 
if"' ;trll-ttn'&tt (),,;;.- L1u/ s~«r/tt<-t-t/ ct-;- 81 f/k!it/ ~vL~~ 'f-1 

$-+t-dtu-~ JAtar:;· Mfvt:j-U C~tft-VI/f~ t'n W#Vfj-et I f:f/7/t:L-tl-. 111/J-tMJIJ:JC F' 
p.~-6· 

[JYI AlUV!Artb £r 91 Zo?:J ~ fl-u CotUf- S'~twf -?1/v~J Jv,;,1 ;!;;; 
I 

(t;rr;curr--t4vf ;ttrn-zu- (-'/ 3tJ7J f'rJVnfio Ct/~r~-1 '8' m~YJJis- t 'r; pn'J"m7 . /l~ 

(Ol-vJJf al!tJ I ~1/ tJ,Je-/ Z-!.t - /.t 8 I'Pt OY! fi.J- tY/ tt7n7 lrJ tl n ~f:!J Ut_J,tiJ dtj ~ 
lfJJjJ~ft-dt ~c Fd CJYLL /!~~~ /t-tl.-fL£tlt.Lr/ bt-tJ!-- ;t hdtJu"ne./ 
C! Jrrz_f3uLul uufL ..JU/~uJu>7 1/Ut-c/ j-b)tPVu cJt ;t~b-nflvt..:f 
I /' . ' I- L - _jJ I ~ 
;,_e.e--t7:rn;";~e-~-z~;;lAA:4-oY~rr. lf}J jJ~ert-a 1 x C · 

~;~-1: li~ ft;M.-t o/ tul/--lf Zt:JOl~- o/ft'/H.J.e.J;· tie ;~lwan-f 
s.t tduie ;;nvic/.ecl· ' 

( C-/) 1f--t C-011-1.i: j/J-1--M~ (/)-dt-r /}'ffL Djjt/d-J'M- )A.JktJJC.. 

,5'-tnl-_,tn~e.. / hc.l-t--t-tlt..f {AFYI-?11?Ut-vi;_;(-3J pLt~.-tlAff!-f?t,J-
trv {;-[;JYn 11'7 14 n "dy .S~tf·~Wf' 1 P'fl -;;· k/1/1.-d..iry 0 C{ 

~uvf ...s::ttdtid- ..t?t/~udiiJ'-o /}t-ft.?/ ;t;pPh---ul~;:;cJ.le 
/n tJVVail~h- ouJ:-ptdtiMJ fr'-~L 1£k_L/i_ 

fA,-t~t.tiHA:M.fJ; ; f 1Le.- Cou/; •. l;f-t "ndr fi-d~- /vt..lt/Pn et~.ft 

· ~11/U4'1.f'jr ~x4i ;t- b.ttL!!--[/t~l ttJ tf:e o/-/f/rl-titr· ~~ 
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1 

r:r--r q 3-rnxl }dtCe. ;~;vt;"'t, J;.~.-dp.e 
1 

J'-z; litz_f T co'"/' P-1; 
.!M t-L tte. ._s;f:_titu/t__ ; fiat: -r;_~ 5-e.~.n';' ;t; t.h, ;1/L. 

1/J?1d2-- )A/tl-J /nJtkl~f J,.~.p~ lie:.. U/U-; .. :{. 

J'1t~d!J e_ 5 j/ -~e--7:.:VY A-rtt-r A-ej-..&rriYL-5 j;; 11p p-tn-tf 1 ;c_ 13 · 71~ Cv1rt;.l;
Co'''-·d.£-rnt;e/ _,tt/Lt'~;l _;,-t e~tte-tl r"qf' ji;-rJ'YU41/.rl/G ,) CUt-tgfJtc;_l; ~/ Wf_ Lttr~ 
jAJ.sl· lfe., Pt/kl12- /Jtn~d; JA/hq. .kv-e vk tf.k!-J-e. ffit;z:)J.'' 

4-lit] 5-~er-nr:r 
fvr-rrudULU c;;t· ft·r2J'-'C )'t/Ltn- M/ L- :iz-l/m fie, -.S~tdde ern _fi5~ /z.£tu:/ 
-mJ;- _z·- !1£e/7'!~ fur'm J;.o tJ_d- fie__ C~t-~...1' fc:>f] HPP-e&h ~o'~<i.J tiY~-t 
tie- form .,i.ttr ,b"et.-n.. tornp}-t_;_q' Jbili. s:t&:lu~IUJ- £:.7 ,u 11PI)~n-drtJc, 13 · 

7£ t!(fotr.:t-· -!!_~ J};!J ;ut/ lie- VrPUr- J/c; c:t<k~ hj})J t11-MX '? , 
7Z; w~cf?r ttL!v /t..eftt4-;""et! jJ q-~-cJtiatn tt ~JZ-tu:id lek-'1/i -e-vu.ludiv~J 
Chu/ fpltoW ~J ;t;~tmf!.h-f /L.I!-tt7rn/77.f?Pl-t~dt~7 J ftr· tf{ £(yn£too elf 
tk /)OC- r~'Up(JJ.--f ~' {l~qle-r: f t:ht~t/ W (uLtr '.r .J!A/:Ju,.;;_tv/~s; 
an-~/ j3~4f~-b)'Z--Le, /t-RjJIJ).::l iniiVvll-e; $ub1ndtR-c/ jJ}J J;vfL to~trt--reL ~ 
llP/J~I Y t- . 

- fJ-



-rrt..- t~~vl frru-n--i ttfi-t 6t ,; r Wttrr {.{ ml4tt-l jj .z/1 p.t~tDn tkF 

def-tne.l t ~. £ e tA/ 7; - 2-tt · o zs· tlh/1-4_ lid iie- c~:lt/;-ry i:r Lt¥efy 
;to }J_/l1,tt-- lh/)kl.-t,N--t--t-/ fie-e-. .Lt-ndtr.l4j1M1 c-tffert--ft.. 1/~jJfl.trp-~.,c:/;,i ;;: · 

11/ttr · tic~ >~i:ti#1'7h.er I 'I tl (Jyder pvttrr Pt1J1-t?..t/ tt~ ptv;--liu· 
ttj;--:e..~l ;t; ~kimt~F ar 11~t17:>·t tie- 1'1-u;-/ ai'P-l2~ci 4-n no. 6& gr;g~t -1-7 
t?ncl flur Ccn-t-1vt 1 r y-~;~~ c&Uel S:.-epiltnle;... z -~ '2-o 1 ~ q (~-ti r- lft--rt 

j£ld Cl /f't?.tU:.e.. OJ- ?Jtjl /2t.!ll.l /Yv:rn 1te_ h-t-M/ {)r/ftr- ~ JIJJJ2tt4-I;;C- E · 

6n flu, fvur-fL 11JYP.ta1 {;""tlr c1~-jet/ :!Laf pv).:U";YJ or fie 
(';rdtr· "t.pz::tih~~ .$-t!!p.:fbt-r;.b.f4-· 1'1; 2-17/Z, Tb-f I;JJ/)CfJe:r tt C~77JI?JA--tri't-1!J 
Cto:Wd!j !vt.f ££-";"~7:3 tlt i7~L Le-t1.lli --f?--1/du.d{:;t~ t/tt1.4 ;t)e~t"t/)/f.fU,. ... f~ 

1/J/:J.hlAtx f) · p 1 . 

T£ {tJ?.-hvf trz-ll-iiv/ft/;t.e.c/ Ctn.t/ S-ait/: 
on 1~ )U:r ~tL ltf/J .ut 1 {?tr; ,;- c.-u]·t/t1Mlr t!v~.l lie., -J;n"d , 

Cl/VV!v-f .errL-c/ /lq t'mp(/,[1;,~ 11( u;-;-r;-rn~u-p~ VdJhdt:; .r.Lt~ d~.dt4_, 
;nNtJ~ k~-vtfi ...wak~(;Ja a-uc/ f;~:tm-lJ.rd-~ ·rJu.£ ti-· t'o

1
' /..e tlJI:.. 

.£d.et( b .e-Ctu-tJ"e t{ J:e.;tvt"brdv~!7 lt.-l!fJc'7..:f p;.ejJfJW..-e-1/ b /JtJC
1 

tie-
,/} e. fJ /l~rJA/rtf c;f C-tJrr-:.e-v-tr:vnd tl.jtr-1- -~- ~-tcm-c/ 4f/ jJ .td dcreJ 111 ·t 

tf ~'I ff--3 t'-i jJr~J-13t-v-f /!#U2. fl~ ~ ·· /I/ 1ttr ~Y:.i£tbN1-/'~ Clj- atf?fitwnd 

g~t-n-t/a-1 bt-t~;... a./-1;;; tz,f Kr tlui-- j;; 1<-bffU'vn-t/ jvr /t-t.-1/m?.S·-t-ller~dt-On e5f 

Jr--vr ;...e.! w-t~t fir !}tld~ ~-P kYJttL J-tt-1/fbl/r--u dv7AJ7J kvttd. we uje.dz/ 
~v fi C-o74-t:llu;J:J f)u-1.-t/ ttf/t r'/'n , lfJ? /?!i-t'u::/;.x. II · p 2 . 
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED under RAP 13.4(b) 

1- l-1lltr;ut;L ·-;;~ w-u-;..:1; t;r-d~t/ /JPC. ;/;) d"/ Compidt tJL 

.ff~J-?;,vfR/f/1-.LJZ~ 1~-~p{J)t$ t}~t.t/ f'!VV-/_tte_tj _;_i Z ~~- {-tJ}l-1~-f

pfoy:JLta!~ iiJ /2-C- !AI 1 · 7 Lt IT · szw C; J/' fii. lf!J-Ptrtf'Ltni:t'lj 
,~z;y a /}r.eJ #4d-t~4-c...e. Mf'!Jd i-tt-tl )tJn·'!J S:-1;~LL jJatfJ et/-
"' 
'77f--t-~ UfU/1._:/; b lvt? 11/U/ at~no-wh/lf; btl)- di:Jit d4J 
:fp·y tJ/ tLefe~ of in Jan ;;tj c. tt./!e-tl dt m'ln /t ul 
Ct?tj?tl-l-t:Z~r; fl./} It p:e_ ;Lit£ p.e.d ;t II Y:tJ ~MJ?H--L.e.. 

J.LJ-fod A.t'd !L~ CcxJ,v/--t- j£.lt/' :Vi ;t~ b~Je-c/ (7YJ 

·--;u. t:t!/J ~kua-. · 11 ( 81 e I !J tJWt-t/ F · 

{a) go e 1 Y ;2-t-JZ oJ..f t.i- not tJc (-~- p r ct.Jt-t-~--l~ AVftTt.-f.
3

' 

Tit-e.. Ltni/ f) I.JY/h71 1 ~~ Gt ;1 ~- I r .S-t1z:i~~r-c.e ·v;- !iilJ, lttw 

1;; -¥/?c.--{ /wibn- u,;;-~I Of/t4tfC- occ.t.l .. JL-~?Jc/ /1/t/)t~ z~ Zt/D5· 

;2C.IA/ 9Rfi;lf·3lfS· 

tf ;/;nfit ttJUJ •. l; I J- auftvy;,~ ;~;;- I in po,;:-ec/ . .J.-t 11/-{-~n,L.(!.. 

. /J- }t:m;tetl ~ tie- ~1-lol~-; t~ it~ S t<.lf o_,·f- ju;u, 

elf fie. ~.J-e , .:>"1t'de V · 8 tiff n dJ; !l.Ci Uf 11 .• zc/ Lf C 2-1 Lf 6lt( . 
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q!? 1- p · zJ 6 zt {I 'ltJ 7) · 7/Uer toud- 1-f/VL~t!Av I d-e fto-vo 

_.tv Ltfttr- 1J1 /~itd Co2L-d -ezceet/s- dr- J:.it.l:u/t:o11 at.-J.ftv.;;i!J 
/nNil ;~nj3!J:ft;?.!J to·rl1m"'-tJ7;;tc_.; C~f;/btltj ~td~;:JJ · ~.sbde_ ·v· /lllttrr:J_

1 

112 IA111~IIJJP·~-!2 1 £2-(
1 
r7f~3?f ll&'t'{ZdTJsj ~ 

·7z~ {A .. 5hJvtJilf~!J C#?Je law (}14-u/..it:dz"~fL tkj"f.., fu-itc;;- ;';_e..:f 

. foyfl ,;! ~tfud- C~t-?1.;/,"IJ' cr;:.;/n/t>)') I ~t/ 6-tt/r /'nCO,r'/Jf2Jrt.l.le.s- tf.Mtt

lt'/L./3. · ,:;-:;b,;fe V · U tt'r JJ-o.fe.t/ a>t I ?o !Al fJ · 111J P, I f) ZC 
1 

2 o I I /AIL 7 6 fti ~9. 
---· I I 

:;J,tL. 2 - (t {AltJ ·- 6s:5 tJ Z- !.; - J:) jJ/JilJ-?4.. rJ f-
1 

z_(} I!) · 
J[e., ttru1.t ~eJ iL~..e. ih/i"tt-t c~t .-ewe) ·t ~ I'm pa!.l 'n!J 11 /f];entd 

Letv!fL .. wcdud"'~)J t}t1'L-t/ .$~-etJ:tf/ntt ... f o· ,MtJ;o1~. .. l fiv b.fAl-f-.jc.l t!f q p~kyt.(£ 
Aitf7JJvt ~tfUL€-t:/ ~1J m /)lJL .') 7-JL ~Ly'-e.-clu) fit ... ~i:ttie:> If AJ~n11l..e.tr 
_f_~rVY P'~f'j..?tlnbn-f fir~ _>.-&V ..(!rrd /L.f_lf!J'1JYl[ · CJYLe /t-f.fl/vY> 2 ltD Ji/ .pity}1t.f-r 

/2 L-' Vl/ 'f ~ f if If · 57JO {_j) 
1 

.)U lu.':tl j}rovid.ecl {"(fie.~ {(JU.J· b Jwz/!.. wdtr iJ..L 
def' /t.1,_tJnjJpt.f .:h·· Co:rnpLitz i!!l jJ ;r:.eJ-&-I't.;fepvr..e /L-~Zf o-;_:f /:Jejo/-1-.e. 1 ;n pt?SI ~j' 
t1 <. • .f-t!4t.-;f vu. .. t?.,' ltYYIJ 1t~..-u-- f tro.ilu! Ff;ym.er- ;2. {._ /Jll 1 ' Cj l; If . !;D t; {.c;) I tU /vZv( 
<.g,luit-O "?a) 17 1YrPfe.r !J!f.J.ttl7;tj /11..-t~h:W -~S~ .. Ult-fc:J J/vrd~LCU;,J cr.t/..ttttfntJ· 

/11·ttJ l b tzieJ/ crt tlt p /U2d -ttt.:lti1L?Z !....epl/Ll! 1 
111 2ts {trn (}U.J'Jon1 . f~~ Ctntt1· 

.. 5';t;tte_tl/ o· L6.].e.ettuJe iie.. :f'f//t.-~1 {.(JU,t--t· clL'i:lt"lrtit Or?ttr· ti~ s:td.ut()Y;i!')-
!J?f"£,:Jt..et/ jJ[':~J'C~e lt-ef!ZI}$ b:J 11~ J)oc.. {}vt1-c/ (Jt.d no-1 J._efj {JY~r 
;u-c .. ~ tJt fi-1'0··/; 4~ _cn-l.Ln;?j' {;1i/r- ;;;;· bneitrqo ;n-t-k-:q"'t_ati!ti.-o .evtl ~ 
tu.titt411 f}Ut..t:/ ;titi!.dn'lthrt-~ tv~ lt-fl1/.P~;f-e../ 1tt-t(f' c trn.ttivoo Of tt~J·IJ m u n (;/_::'j 

t~cJZod:} ~~~tl ~tun!br-~cf .1' c'l7'z-~-p . 1rp J2#11 .. tl; .::(: If · p 2. · 

(JI! 1te...- tLilrlUtht-~t/1ie. "t4--tttf C~l-t--t- Ot;/J p ttY .tni~J i) ele~.,V<-eJ/ Iii 
Ct.tl~ J1!Y 1ie1-e J?rrvr-J fo;ll.f _;;t;; 1J tJ C _;t;· j3?V c;f;u_.c.e, /ttf/i~tf ile.

U#h~-t filet/ Pa ar '" pr:e. __ 7St-n._f-Ul..tL /n V£;_5:ii}Ja:t:mJ ~ /J.u:t /ttti d.i?/;1--crt 
fin-- Mdewtf!trt-u'n:J, tJt/YW'j /te-e, !L,R-ft)7 •.. ::f- ;IA/kJ'·- jJ !L£ft71rA.t:.c/ f1't-vr-f- titJvn~ 

-1-J '7- j-/J. ,-,f' ,n ~ I{' ,r tJ.. 
1 t->t-fo/!.L f}ettrt·- ~.-t.tJ~r:lr <:;~.£? M·'£-Pt-l·Hz;S - ;? o e 1 .r ;:. .. e-p (lJ .... l- t.6" t-uft q f-:J r~--eJ t-wFP/11.-<-£. 

Jefm.,f; .1;; tt:r --EnvtJ' ;;lJ:JeJ ·Jr:J S ;tdztie r r -t.-rLe.
1 

tJ; CO-Je !..tuv · ,.. 
~tLtfiirmsr of YL&twio)·(f /,~,;tt-rf'J~e.Li.'4urJ t?t-u aLetv A-Wl -£4--u e_t// 

cLe- 11~7/t- ::5-f~tle v :J!:,.pi !t-tf_ /A!I1· 2c/ Lffl-lf, r:.,H~-r 1 ~7 P·scl ~?!'i'(2tltJ.s)--
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7le- fftrrd ir io C£trrJ Ot?l _l.e~ui~ /u~;f-. _S'~tt?h .f/.Jnonclozt(
1 

16s- ttfn .. zcl 'l/31 9 Zfr Zos- p~3c/ 11,5 {zovr) · Fo-v1-n.tr f!C Vt/ c;-~94 If· 

:SIJS {'/) 2 fJYl.JVt~Lu- : 
ILL- e-crud:- tJU1(j trrdtr ~ o:fft/Ylt:! ~r plvPJ-e S-~~t--i:l!4-u.e. 

in.c-&ai.e- tCJ7/f1;n un;;; fl..t~-14~ crv t-er111 n~ J,C.n 'v"tt; 
fl-z.tpwvt:rt;?J ;t; ..1'..-M'l-dtr&tJ .. tJt 111-?~ J.E-d:tw .U/d.ud~ 
tuul ;t;; p?vtr;tv~dt_ t.-'h il!A/tt..tLa6.LL. cn4/p!d~1~f ;n.bkTd 
iulft_ ~/f-t/j4'; ; f #..c- u;r;_.L.t, .. :f- /z~ttr #vi'~ l.._f!.tlf!Jnll ila 
tfrr?U4t-k ..b£t.-fi ;to· b.db-1Ml-/ tr.d- ~- of;!bu:Ur £;.~ ftVt/J;td 

iJ1 pty,Fon. tt<r ~.L.-1, ;? ~ ~ u/ 7; . 2-¥' · o .zs 
1 

t£.-t/1...1 tal 
·ttu:- U!Jz£/~YJ ~ ~~t::e~ ;t ~~~ -~--Y~u___g ~ 
fJ{fb/IVJ.C · 1/h~ t/J'dtr UfLt.t;-;/z.j PUn.:ftt.l. ~fif.tur.J:.valu,aZPr; 
Ctr fl.e~ ;-n.-t.~.Ji he /;a.Je&/ trn J9r.ef.~-t.c~IZ- ;....e/1~ CHu:/ 

t f fljJ/J Jle:aJle..-1 ;-nt~t::U(/! -L.v6du-tv~~~ s- h~,_f' 1~/Jt-ve... ,b.ee4·L. fr.lu/ 
_Mt[ ftc- tou-~<-t' ;t; ddirJ1711~-e 1te.. o;;ert-dtj-t l.r {Crj/JJ ;.~1--t.fJ 
tJY :..f.Lt}tb:L/j l·/IY c1 p-f!ej&;.-.N t!J t'n.o &A1;'0 . 

1ktd-- !J-~tf;c.c..Lt.J 14-err-e-c/ ;t; ·lfllf'~PL-t/f/Jt- ff /L<.. t~,...t- de..e/ 
lu!t:' tfl .. c../Cno_wl~:_(6.t? dtw;.;-v5 .$-131--t-~14/~~f' ~ # /[;;!:! tf4Jt t P-tfuii-1-~ 
s;t~:t;_/ _.;'n fft~r A/Uta. -Jtu_ 7-t/t.a-l ttfl.t-;.:l1' &t-~ ;... r r r "'f re.. ,_s.hdfht.ce 

~tun~r dJ tl(_; dej-tlku. tov.#rf-d: ~ tlPP -ewl1x F . (fr1 :/U-ti /f/Jtf;tta~ 
·tU- jArt-$t t-Vifu:t dt--t/U-?1 ~,(fadu~ ht'tJ-t:r firr tufer~.r~<. UtC7Yr!JJJ--

Pt-tfttii;iJ1:;' /t'h-H ttie cLI'tft-f!.tJ/ b j--a .. (L-ti'Jn--tAZ!4l ~ :-' ~ t~'{-
~~tf C1t.t/r ~ftd!J tJf fJM!4n-edu:t~ ~e.r t~ .ts~ hgr.e.e at~~! 
/'t--.Yl'tttvlf .-in 3 rtf tl~c.t1Jr-U.. • 7Ztt/l- a£ -1/:!!J t?t--1ne ;:!?rl1-tr 1tc.e- teatt.-"t-
P-?f17'Lu/ tvn;z.tft.#/ ft ~.L.t&niJJbrL.d cr 11-u~ }.__e_dfi ·-e-vult.ul-~'1 
Vh~LI/ ;t.--e.titffl_#ft.-(7 /~ttJrH /f-1-/U'Ld-e2!f~t1J.J' > · I1Jl )Jt£-pt-df ~ C ~ 

111 ;.,e_. ,P.ers. jtt.q.:Crtuwt of- Lt:;a-MJ--{!;1 l.s-0 kf11·p z4 zttrr Z.'f2 

8?1 ?· 3&/ ~fo {2V7Jlf). 7Z~ tfJ71-,VI2f?~,1 Of an- tt~eCu.f.P-c/ pi.~ jgdiy 
~ .ti,z.tomjJ ib..;vt A/I older 1ic.a ttJJ•&J:t:it.dt-o)J d. riJLt j; If foir j;yid 

jtn-itr lie- due jJWCe.JJ clttu.Je. Uj ite- jJJUtrft lfm-t~f/1~ j?ci/.; 1/· 



;tobtJtton1 33~ ,P.·S 67s-; 37!1 3l?s; 5" cf- &66
1 

l.~!.-t7cf.z_J 2!£: 

CJct6~J. 

&i"r t .r #1-~tttid fJ.7tfbftlftf t'~t.-t£t.t!~ tf e lvftJnL:c p T rS JJ
1 

/Af,.f!IL-1!.. 

tlo Ct-e ;:.ntu.f.e/. ;.:; J S /] .l;- cr p o L.tt~U~/! f}lVZ-l:t-t-4 /z;r /nC(.f}'PJ f?C?'tt!nc. 'j 

/3ouc1lito)J
1 

9o ~ F- 2-/ d ~-rz ~ ?t;· ?Le- wu~t .J~Pa.:J au.fMLIL/ "q
{;u//-lf ;irltl-tf'nfl;te--e )t:_ctrJY:; tlf _Iff ~i;Lr/ &7J/dttr- fjwuhtl _up ~;J 
)4;-tVr:_ :to-rn k&14t. _,; .,Wht-~L /l l~flci/Jn fte:, /J~.e ~r:eJtu~l- ;t .6-e 
fJLt:-:t 01- ;ii:..t1e-~J-kjvrL. ....e'vdu.lf_ft~ /24,_~/ .S--&tJ..-bu-t-t;;!J ~t-comm -
~111;Lj; /!Udkc0 J!a:-/. 

71; p;t1Jfe-c:/(;y bU b~e-1 tt jJ;.1J-et.:;ftN·vL£ ~i#CTY~Imn t h 
tvft:el sJ-e- v/g-rmut-si~ ~v'Le-t/ (1/Ylj trw4Jj/ p~Jl7H14-- fJ//':!f £1 ct.. 

nft- tb en/J~ · .JYuf- CjJ ·- (.s:-uJ 1UJ ·· 7£r s.Plh .5t4~t,f/~ /11-t411fjfrl1/c)ln 

on- /I -- 'l - e> 7). /ftttrrdn~ ;to /te_ jYFo.::t-e.Ctr/toY; /Lu~- _ku#d' IJ; f' Ji;O, -~tl-
1;1/d£41-U 1~t -t-,;~~ A/lif ":f-u:/lbn,;':5 fo;7n tJW·~ rrz-IJ4:td clt~Jz;rcftt- ;,.n 
ite nnrnll.r ,;IA/-tb/Cf or dtc:f:! JN~~~t/q /ti. tn~ 'j /?Vfz.tl 1ih 
/bj&tft.. Alter jlP7;.li!.t/ ;I;; /lol/it;tj -tJ.d CtJ/1/1-t-?-ti a~~ l/fU/h;tJ c/t.iortUr 

f./ r .; ) ./) t ..J- / . ;:t;f -:/~ urtU..fl1.>~LMtLt. cJj ·jk Cr1n·t--e
1

-' £q '"14 ·- .f..-t'4Vf_,~tr0 /k-
f'YtJ-fe?t-ttiir-· .?o-ti-U/t.tc.IZtl ;t; /lM/S't rtrllu.d- t-tl-:te tdoLtft7JC A..l~f/dZ ... 
tm:;ftu;~j ,"Z;; dt) ~; f!. Le-~lttk-flf ;n£14-i:~t! &kit) nltr- Ctn.tl ~1/1/i 
~u~ kJ.:t;;::; :!' 7le- .sate .bve--!!o~f/ adt!t111 IJ{/;v"t~!:J f1t-tt-tl"~itzin.!!-/ t?-;t;.
;n~nt1~! ~.Jtrn-r dc2/;-Mt- 14~-/JtL/!H/t_{}/ Pt t!.f't;rl-(3 12-.tz-t/ !:Je/ 
s:tt:ll 1-e_t?t-tt)'U.;/ t1t mh:t~tL A-edfi -ev-tdt/taLirv a.41-?'/:t;Lt4"tt{'!./J~e-f!-
tlf'· t1t t:cnL'/i;;;; cj- t:o7nd1?tlr;~ ac.J2oc{IJ-- ;J;. .. )?J'OSeeu.:t;r d.?!/u~t-· 
t?tiU~;/JL ;t ;{.Lfolv~ ktr;:etf=-- C07'lt/--t:ldt:C.:4;);J )9PTt·~~ kflfr.--e.. 1ie 
:/#-teL uur--t-~ 

7ld- J;u:d to"t?~<-:t· for ;;lj ftvd; ;~eje-t:t!e.c/ d;?~tfe.. ,-r Ctfl.t~t~r~L 
J..t!f_lt4.tt' /IIV tJ£-N_. -C~/.~f!;U~n.-d ftt-t.---f'tu.-c . .{!.. ofo1VY! ,/,?tje_QIJYI r:t //ftlit_/ 
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;J!;-naL;r; pvJ£/1~ OU't- o;· · >tu£tr gJrouLI be Guije~t 
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f7;y t?! dqe4z-.te 1f /JzJ ?tnt;zt;z . · 

Respectfully submitted this i '1 day of_L..:.M-"--If_k_,_(_~----' 20l!J_. 

Print name: 
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191 Constantine Way 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

KERO RIINY GIIR, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

DIVISION ONE 

No. 69393~0-1 

UNPUBLISHED OPINION 

FILED: April 28, 2014 

DWYER, J.- Kero Giir pleaded guilty to murder in the first degree and 

assault in the third degree. On this, his fourth appeal, Giir contends that the trial 

court erred by imposing a community custody condition that directed mental 

health evaluation and treatment. This is so, he asserts, because a sentencing 

report prepared by the Department of Corrections (DOC) after his second appeal 

does not qualify as a presentence report. In his statement of additional grounds, 

Giir also asks this court to remand for reconsideration of his request for an 

exceptional sentence downward. We reject both contentions and. affirm. 

In 2007, Giir pleaded guilty to murder in the first degree and assault in the 

third degree, after stabbing his girl friend to death and cutting a bystander who 

attempted to stop him. At Giir's initial sentencing hearing, Giir requested an 
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exceptional sentence below the standard range. The trial court denied Giir's 

request and imposed a standard range sentence. 

The trial court sentenced Giir to 300 months in custody for the murder 

conviction and 8 months in custody for the assault conviction, to be served 

concurrently. The trial court also imposed 24 to 48 months of community custody 

and, as a condition thereof, ordered Giir to obtain a mental health evaluation and 

follow treatment recommendations. Giir appealed. In an unpublished opinion, 

we held that the trial court had erred by not making findings as to whether Giir 

was a mentally ill person and that his condition likely influenced his offenses, as 

required by statute. State v. Giir, noted at 153 Wn. App. 1015, 2009 WL 

4024840, at *1 (2009) (Giir 1). We remanded for further proceedings related to 

the imposition of the community custody condition. Giir I, 2009 WL 4024840, at 

*5. 

On April 23, 2010, the tri~l court entered a sentence modification, again 

imposing mental health evaluation and treatment as a condition of community 

custody. Giir appealed. We again held that the trial court had erred by imposing 

the condition, this time because DOC had not prepared a statutorily-required 

presentence report. State v. Giir, noted at 160 Wn. App. 1026, 2011 WL 768839, 

at *2 (2011) (Giir II). We reversed the condition and remanded. Giir II, 2011 WL 

768839, at *4. 

Upon remand, the trial court ordered DOC to prepare a presentence 

report. The trial court's order was entered on March 22, 2011. DOC submitted 

its presentence investigation report on July 28, 2011. On August 16, 2011, the 
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trial court issued Appendix F, entitled "Additional Conditions of Sentence." 

Because the trial court had not held a sentencing hearing before issuing the 

conditions, Giir appealed for the third time. This appeal was dismissed as moot 

after the trial court struck Appendix F. 

On September 19, 2012, the trial court held its final sentencing hearing. 

The DOC employee who had prepared the presentence report testified at this 

hearing. At the conclusion of the hearing, the trial court stated, "I would be 

remiss as a trial judge not to order some type of mental health treatment which 

this man so desperately needs." The trial court once again imposed mental 

health evaluation and treatment as a term of community custody. In its order, 

filed on September 19, 2012, the trial court held, 

This condition of sentence is based on the Department of 
Corrections report, the evaluations conducted by Dr. Wheeler and 
Dr. Kriegler, as well as the presentence reports submitted by both 
counsel. The Court additionally orders this condition because it 
finds, based on the same, that the defendant is a mentally ill person 
as defined in RCW 71.24.025 and that this condition is likely to 
have influenced the underlying offense. 

Giir once again appeals. 

II 

Giir contends that the trial court erred by ordering a mental health 

condition of community custody, because the trial court did not have the benefit 

of a DOC presentence report when it imposed the condition. This is so, he 

asserts, because the presentence report must be written before any sentencing 

hearing occurs, which in this case was 2007. Giir argues, in the alternative, that 
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the 2012 hearing was not a "resentencing" hearing. Giir's contentions are not 

well taken. 

Where a trial court determines that mental health evaluation and treatment 

may be a desired condition of community custody, the trial court must order DOC 

to complete a presentence report before imposing such a condition. Former 

RCW 9.94A.500(1) (2006). If a trial court imposes mental health conditions 

without considering a DOC presentence report, it errs. State v. Lopez, 142 Wn. 

App. 341, 353-54, 174 P.3d 1216 (2007). 

Giir contends that the trial court did not have the benefit of a DOC 

presentence report when it imposed a mental health condition in 2012 because 

only a report filed before the 2007 hearing would qualify as a "presentence 

report." Giir's assertion simply has no basis in law. A final sentence can be 

rendered in more than one sentencing hearing. State v. Kilgore, 167 Wn.2d 28, 

37, 216 P.3d 393 (2009) ('"[T]he finality of that portion of the judgment and 

sentence that was correct and valid at the time it was pronounced' is unaffected 

by the reversal of one or more counts." (quoting In re Pers. Restraint of Carle, 93 

Wn.2d 31, 34,604 P.2d 1293 (1980))); accord State v. Rowland, 160 Wn. App. 

316, 331,249 P.3d 635 (2011) aff'd, 174 Wn.2d 150,272 P.3d 242 (2012) 

("Unlike the exceptional sentence (which we authorized the resentencing court to 

leave intact in Rowland II), Rowland's standard range sentence was not final."). 

Any event that occurs prior to the relevant final sentencing decision is a "prior" 

event with respect to that decision. Cf. State v. Callicott, 118 Wn.2d 649, 664-65, 

827 P .2d 263 (1992) (holding that a conviction entered before the date of 
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resentencing, although entered after the date of the initial sentencing, was a 

"prior conviction" for purposes of calculating an offender score). Thus, a report 

prepared before the hearing at which the relevant, final sentencing decision is 

made qualifies as a "presentence report." 

When we reversed and remanded Giir's condition of community custody, 

that portion of Giir's sentence was not yet final. The sentencing hearing at which 

the relevant, final condition of community custody was entered occurred on 

September 19, 2012. Any report submitted before that date that related to the 

not-yet-imposed condition thus qualified as a "presentence report." DOC 

submitted its report on July 28, 2011. ~ccordingly, the trial court had the benefit 

of a DOC "presentence report" when it imposed the mental health condition of 

community custody. 

Giir's alternative contention, that the 2012 hearing was not a 

"resentencing," also lacks merit. Giir correctly asserts that "[t]he trial court's 

discretion to resentence on remand is limited by the scope of the appellate 

court's mandate." Kilgore, 167 Wn.2d at 42. However, when an appeals court 

gives an "open ended" mandate on remand, the trial court may exercise its 

discretion to consider resentencing. Kilgore, 167 Wn.2d at 42. 

In reversing the mental health condition of Giir's community custody on his 

second appeal, we stated, "Because the trial court did not order the statutorily

required presentence report prepared by the DOC and did not rely on such a 

report in ordering Giir to undergo mental status evaluation and treatment, we 

reverse this condition of community custody and remand." Giir II, 2011 WL 
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768839, at *4. We did not provide specific instructions to the trial court. Without 

specific instructions, the trial court had the discretion to consider resentencing 

Giir with respect to that condition. When the trial court herein exercised its 

discretion, its reconsideration of Giir's condition of community custody was 

necessarily a "resentencing." 

The trial court did not err by imposing a mental health condition on Giir's 

community custody. 

Ill 

In his statement of additional grounds, Giir asks us to remand his 

sentence in order for the trial court to reconsider his request for an exceptional 

sentence below the standard range. A party who seeks review of the trial court's 

decision has the burden to provide a record adequate to establish the errors 

claimed. State v. Wade, 138 Wn.2d 460,464, 979 P.2d 850 (1999). An 

"insufficient record on appeal precludes review of the alleged errors." 

Bulzomi v. Dep't of Labor & Indus., 72 Wn. App. 522, 525, 864 P.2d 996 (1994). 

Absent an affirmative showing of error, the trial court's judgment is presumed to 

be correct. Wade, 138 Wn.2d at 464. 

Giir has not provided any record pertaining to the trial court's decision to 

impose a standard range sentence. With no record from which to review Giir's 

claim of error, we must presume that the trial court did not err by imposing a 

standard range sentence. We therefore affirm Giir's standard range sentence. 
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Affirmed. 

We concur: 

Uux IT. 
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. STATE OF WASHINGTON 
DEPARTMENT Or CORRECTIONS 

To: The Honorable Judge Julie Spector 
King County Superior Court 

NAME: Kero Giir 
ALJAS(ES): 

CRIMECS): Murder in the First Degree, DV 
Assault Third Degree 

DA'l'E·OF OFFENSE: 5/28/05 
CHOOSE ONE ADDMSS: 

I. OFFXCIAL VERSION OF OFFENSE: 

RECEIVED 
AUG 0 8 2011 

JUDGE JULIE A. SPECTOR 
DEPARTMENT 3 

PRE-$ENTENCE INVESTIGATION 

DAT.E: OF REPORT: 7/20/11 

DOCNUMBER: 312493 
COUNTY: King County 
CAUSE#: 05-1-07847-9 SEA 

SENTENCINGDATE: 11/9/07 
DEFENSEATTORNEY: Richard Warner 

Kero Giir and victim, Ms. Roda Bee had been dc;:ting for approximately 4 years. Both 
came to the United States in 2001 from Sudan in Africa. Between 2002 and 2003 Ms. 
Bee twice became pregnant with Giir's children and each time underwent an abortion, 
terrnmating the pregnancies. · · 

Their relationship started to deteriorate as Giir believed that Ms. Bee was involved with 
and dating another man. · 

On the aftemoon of Friday, May 27, 2005, Bee returned to Seattle from Bellingham 
where she was attending scho9l. She went to th.e apartment of her fl.'iend, victim, Ms. 
Abbas, intending to spend the weekend with her. 

That night Giir called Ms. Bee and asked that she meet with him at her brother's 
apartment so they could talk about their relationship. Ms. Bee refused and that·angered 
Giir. He threatened to ldll her and one of her brothers if she did not meet with him. ·Ms. 
Bee told Giir that he could come over to Abba's apartment the next morning, but only if 
he came with his brother and not alone. . 

On the moming of May 281
h, 2005 at approximately 0925 hours, Giir went to the "Tru

Value" hardware store located three blocks from his apartment. He purchasf::d a set of 

DOC 09-129 (F&P Rev. 11/0l/2002) POL 
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two Chicago .cutlery brand steak knives, one with a 5 inch blade and the other a 3 inch 
blade. Giir retumed to his apartment and wrote a one.page letter in which he documented 
his intent to kill Ms. Bee and his reasons for doing so. · 

At approximately 1030 hours on Saturday moming Giir arrived at Abbas apartment. 
Abbas and Bee were present along with Abbas 18 month old child. Giir knocked on the 
front door and when Abbas opened it he entered without permission and immediately 
confronted Bee who was sitting on a couch in the living room. They argued for several 
minutes about their relationship when Ms. Bee told him she did not want to talk anymore. 

Giir tl1en stood up, pulled a knife out of his left pant pocket and stabbed her in the back as 
she was sitting on ilie couch. She fell to the floor, where Giir continued to stab her 
repeatedly as she attempted to get away from him by crawling towards the back patio. 

Abbs tried to stop Giir by grabbing the hand in which he was holding the knife. She 
sustained several lacerations to her right hand in doing so. She then picked up her child, 
seeing Giir .continuing to stab Bee and fled out the front door to a n:eighbor' s apartment to 
call 911. · 

The neighbor, Mr. Olson, heard sounds of a fight coming from Abbas apartment~ and let 
Abbas come inside where he saw she was covered with blood and was bleeding. He 
witnessed Giir jump from Abbas second story patio to the ground.below where. he saw 
him run towardthe :front parking lot. 

-Responcling Deputies found Abbas in the Olson's apartment bleeding from her woUnds. 
She told them that Beck was upstairs .. dying.,. Deputies found Bee in Abbas apartment 
lying across the threshold ofilie patio d6or. Medical personnel pronounced her dead at 
the. scene. Two Chicago cutlery knives were found at the apartment~ one covered with 
blood, found on the ground tinder the patio where witnesses seen Giir jump and the other 
next to her body on the patio. ,.... 

Eight minutes after receiving the 911 call, a report was received that a black male adult 
had jumped onto HWY 509 from 160111 street overpass in an apparent suicide attempt. 
The physical desmiption and cl~thing matched that ofKero Giir and the vehicle parked 
on ilie overpass was registered in his name. He was transported to Harborview Hospital 
where it was confirmed 'that he was Kero Giir. 

On May 29 an autopsy ofBec was pelfonned at the King County Medical Examiner's 
Office. This examination revealed that she sustained over,20 stab wounds~ including 4 
wounds to the chest that penetrated her heart, lungs, stomach and liver. All were fatal 
wounds. Numerous defensive wounds were found on her wrists and hands and left. ann. 
Cause of death was determined to be at the result of homicidal violence. 

On May 2911i 2005 'Giir was interviewed.where he admitted he had been dating B~9 since 
2001 when they anived in the US from Sudan. During the relationship Bee underwent 
two abortions that Giir did not agree with. He then found out Bee had be~ to have a 

DOC 09·129 (F&l' Rev. 1.1/01/2002) POL PRE-SENTENCE INVESTIGATlON 
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relationship with another man who lived in Atlanta> Georgia and she told Giir that she 
loved this man and did not want to see Giir anymore. 

Giir stated that he saw Bee ricling in one of her brother's car on Friday afternoon, May 27 
2005 and late~ made a call to her asking to meet with him to discuss their relationship. 
She refused but told him to meet at Abbas apartment the next morning. Giir admitted 
that during that conversation he threatened to kill Bee.· 

Giir reported that on Saturday rooming he did go to Tru~ Value hardware store near his 
apartment and purchased a set of steak knives because he knew that ifBec was rude or 
impolite to him he would kill her. After purchasing the Imives he returned to his 
apartment and wrote a letter explailling why he il1tended to kill Bee and' left it for 
someone to see because he intended to commit suicide a:fteiWards. 

Giir confessed that after he arrived at Abbas apartment lie argued with Bee and when she 
said she didn't want to talk anymore, she was impolite to him so he took a knife from his 
ppcket and stabbed her in the back. Be confessed he continued to stab Bee as she 
crawled towards the rear patio and that when Abbas tried to stop him he accidently 
injm·ed her. He 90nfessed that he knew he had killed Bee so he fled the apartment and 
went to the overpass. He attempted to call his brother to tell him what had happened but 
he didn't answer. Giir then stated he jumped off the overpass to ki,ll himself. 

. . 
On May 29th, 2005 officers located a one page letter written by Giir. In this letter he 
stated that Bee was ."taking advantages of me", "I ain not killing'her because she ~roke 
up with, I am killing her because s}g.e was impolite to me." "I always pray not to take· 
someone life, but stupid people like Bee made me to", and "Bee is a prostitute and she 
took my life with her. 'l 

11. VICTIM CONCERNS: 

111. DEFENDANT'S STATEMENT REGARDING OFFENSE: 

This offender has already been sentenced and is cu:rreutly serving a sentence of 300 
months for this·crime in a Washington State Correctional Facility. He instructed 
his prison counselor that he was unwilling to discuss this case with me. Therefore I 
am unable to provide a Defendant's Statement. All the personal information 
located in th~s report was compiled from d~cuments the offender provided to l)OC 
at the time of intalte and information that Kero Gilr provided during his 
Psychological Evaluation on 10/8/06. · 

JV. CRIMINAL HISTORY: 
No other crimimi.l history 

I;JOC ON29 (F&P Rev. 11101/2002) POL PRE-SENTENCE INVESTIGATION 
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SOURCES: 
1. DISCIS 
2. OBTS 
3. NCICIWACIC 

V. SCORING: 
SERIOUSNESS LEVEL 

Colmtl .. XV 
COlmt II lii 

JUVENILE IUSTORY 

No record 

ADULT HISTORY 

No record 

OFFENDERSCORE STAN~ARD~~GE 

I ·From 250 to 333 Months 

I From 3 to 8 Months 
. ' 

VI. COMMUNITY CUSTODY (If applicable): 
SERlOUSNESS LEVEL . OFFENXXll:R SCORE StANDARD RANGE 

Count I · 24 Months 
Count II .12 Months 

'VII. RISK I NEEDS ASSESSMENT: . 
'A -risk I needs assessmen~ interview was completed with the Qffender. :rhe following 
risk I needs area(s) and strengths have implications for potential risk, supervision, 
and interventions. Unless otherwise noted, the following information was provided 
by the offender and bas not been verified. The information below is compiled from . 
Giir's Psychological Evaluation dated 1018106 and from reports that Giir filled out 
during the intake process at the DOC facility. 

Criminal History Qncluding RM Level Information): No previous documented 
criminal history. 

;Education I Employment: Giir reported during his mtake process at Prison Reception 
Center that he completed the 12 grade and received his diploma while living in a Refugee 
Camp in Kenya. He reports that he attended Seattle Vocation'al institute in 2002 earning 
his. Certified Nursing Assistant degree, Seattle Central Community College fi·om 2002 to 
2005, South Seattle Community College 2004-2005. 

DOC 09-129 (F&P Rev. 11101/2002} POL 
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.. 
He lists Providence Elder Place as his last employer where he worked as a nurse from· 
2001 up to the time of his arrest. He also mentioned that he taught English as a Second 
Language at StJames ESL Program. 

Financial: Giir does not report any fmancial issues 

Family I Marital: Kero Giir reports that he was born in Sudan. Etlmically he is a 
rp.ember of the Dinka tribe of southern Sudan. He is the youngest of seven siblings. He 
was raised in a village whose residents tended farm animals and cultivated crops. He 
believes when he was 9 the civil war began. Appru:ently his village was attacked, the 
:villagers scattered and he has never seen his family members since then. He is unsure 
whether they are alive. After fleeing himself, he joined the rebel forces for his own 

. survival. He traveled with the rebel forces crossing the desert and eventually arrived in · 
Ethiopia where he received military training. He remained in Ethiopia at a refugee camp 
for several years. He attended school and received military training at this camp. In 
1991 the camp was attacked and he was forced to fight and then flee to border of Sudan. 
He reports witnessing much suffering and death. He eventually found his way to a 
refugee camp ofKakuma and remained there from 1992 to 2001 when he irl:lJUigrated to 
the US. 

· Accommodation: At the time of Giir's arrest he reports that he was living with his uncle 
Bol Arol on a temporary basis. Also living in the residence was Wol Giir, co11sin, Bol 
Riimy, cousin, Adut Yiik, niece and Olivia Poe, friend. · 

Leisure I Recreation: Giir reports that in his spare time he reads,· writes in his j oumals, 
and plays chess and other boru:d games. 

Companions: fu reviewing reports there' is no mention of what companions Giir may 
have had prior to his an·est. · ' 

Alcohol I Drug Use: Giir denies using any illicit drugs or alcohol. There is no evidence 
in any reports to provide any evidence of a drug. or alcohol use. 

Emotional I Pel·sona!: At the time of the Psychological Evaluation Giir was,noted to be · 
suicidal, although there was no indication of the presence of ~y psychotic or dissociative 
s)'l'llptoms. There is some mentiori that he may suffer from PTSD, but collateral reports 
do not mention this diagnosis. 

Attitude I Orientation: in reading recent documents submitted by Gfir it appears that he 
has a fairly positive view of his current situation. He wrote, "To sum up this place, 
prison is the end of my worst things I failed during the war of Sudan and. in America. On 
this earth, no one can live alone without other people; no one can help' it if people don't 
know his/her situations and this is little bit of my infonnation, what is my hope, next in 
life." 

DOC 09-129 (F&P Rev. 1 1/01/2002) POL 
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VIII. 

IX. 

x. 

CONCLUSIONS: 
At the time of tllis report Kero Giir is a 33 year old male, who had no prior criminal 
history. He immigrated to the United Sates a:t the age of 23 from a refugee camp in 
K.akuma Africa. He has been f01md guilty of murdering his girlfriend in an angry rage 
and sentenced to a term of 3 00 months. Due to the fact Giir has already been sentenced 
there will be no mention of sentencing options. 

SENTENCE OPTIONS: 
D Confinement within the Standard Range Sentence 
0 Work Ethic Program · 
0 Exceptional Sentence 
0 Firstwtime Offender Waiver (FTOW) 
0 Drug Offender Sentencing Alternative (DOSA) 
0 Special Sex Offender Sentencing Alternative (SSOSA) 
0 Mentally. Ill Offender Sentencing Option (MIOSO) 
'0 Commlll1ity Custody Board (CCB) RCW 9.94A712 

RECOMMENDATIONS: 
No recommendations are noted as this offender has been sentenced to 300 months forthls 
crime. 
Sentence Type I Option,: 
Confinement: ofmonths 
OAACases: 

Collditions of Supervision: (See attached Appendix F- Community Supervision (DOC 
09~130)) 

The Department of Corrections imposes the conditions necessary to monitor this offender 
upon his release from prison. _, 

X. MONETARY OBLIGATIONS: 

Legal financial obligations to be determined at the ~ime of sentencing at the discretion of 
the comi:. · 

Submitted By: 
,/ 

(_~-
Jt6:r)! oe 
e6mmunity Comctions Supervisor 
Office of Community Corrections 
228 West 1st Street, SuiteR 
PottAngeles, WA 98362 
360-417-8577 

I , 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

KERO RIINY GliR 

) 
) 
) No. 05-1-07847-9 SEA 
) 
) JUDGMENT AND SENTENCE 
) APPBNDIXH 
) COMMUNITY PLACEMENT OR 
) COM.'VfUNITY CUSTODY 

--------------------~--~D~e~fl~en~d~M~t~ __ .) 

The Defendant shall comply with the following conditions of community placement or community custody pursuant 
to RCW 9.94A.700(4), (5): 

1) Report to and be available for contact with the assigned community corrections officer as directed; 
2). Wotlc at Deparfment of Corrections-approved education, employment, and/or community service; 
3) Not possess or consume controlled substances except pursuant to lawfully issued prescriptions; 
4) Pay supervision fees as determined by the Deparfment of Corrections; 
5) Receive prior approval for living arrangements and residence location; 
6) Not own, use, or possess a firearm or ammunition. (RCW 9.94A.720(2)); 
7) Notify community corrections officer of My change in address or employment; and 
8) Remain within geographic boundary, as set forth in writing by the Department of Corrections Officer or as set 

forth with SODA order. 

[. 1------------------------------------~--------------
Other conditions may be imposed by the court; or Deparfment dtuing coml.nunity custody. 

Community Placement or Community Custody shall begin upon completion of the term(s) of confinement imposed 
herein or when the defendant is transferred to Community Custody in lieu of earned early release. T11e defendant 
shall remain under the supervision of the Department of Corrections Md follow explicitly the instructions and 
conditions established by that agency. The Department may require the defendant to perfo1111 affumative acts 
deemed appropriate to monitor compliance with the conditions [RCW 9.94A.720J and may issue warrants and/or 
detain defendants who violate a condition [RCW 9.94A.740]. 

APPENDIX H·- Rev. 09/02 

________ ,. ___ ,.,. ____ ... ·-----·---·· 
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lN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
1N AND FOR THE COUNTY OF King 

STATE OF WASHINGTON ) 
. ) . 

Plaintiff ) 
v. ) 

Kero Giir ) . 
Defendant ) 

) 
DOC No. 312493 ) 

CRIME RELATED PROHIBmONS: 

C. CONDffiONS OF SUPERVISION: 

Cause No.: 05~1-07847-9 SEA 

JUDGEM.ENT AND SENTENCE (FELONY) 
APPENDIXF 

ADDITIONAL CONDmONS OF SENTENCE 

1) You shall comply with the statutory requirements of coriununityplacement and other conditions 
as set fort:q in Judgment and Sentence. 
2) You shall report as directed to the office of Community Con·ections or the Cmut 
3) You shall notify the Superior Court Ch:irlc and office of Community Corrections prior to any 
change of address or employment. 
4) You shall pay monetary obligations as set forth :in the Judgment and Sentei1ce. 
5) You shall remain within the prescribed geographical boundaries as follows: as directed by DOC 
6) You shall not have direct or :indirect contact with the following specified individuals: family of 
RodaBec, and Veronica Abbes 
7) You shall abstain from the possession or use of alcohol and remain out of places where alcohol is 
the chiefitemofsale. , · 
8) . You shall abstain from the possession or use of drugs anq dmg paraphernalia unless prescribed 
by a medical professional, and shall provide copies of all prescriptions to Community Corrections Officer 
within seventy~tvvo (72) hours. 

·' 

DOC 09-130 (F&P Rev. 04/05/2001) 

-/ -

os-t-o7847-9 SEA 
Kero Giir312493 

Page 1 of2 

APPENDIX F- FELONY ADDITIONAL 
CONDmONS OF SENTENCE 
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9) During term of community supervision, you shall submit to physical and/or psychological testfug 
·whenever requested by Community Corrections Officer, at your own expense, to assure compliance with 
Judgment and Sentence or Department of Corrections' requiremen~. · 
1 0) You shaJl undergo out-patient treatment as prescribed by t,he Court or Office of Community 
Corrections as follows: 
11) Do not use or possess firearms. 
12) Must consent to allow home visits by the Department to monitor compliance with supervision. 
Home visits include access for the purposes of visual inspection of all areas of residence in which the 
offender lives or has exclusive/joint controVacoess. · 
13) Refrain from further violations of the law. 
14) You shall pay the cost of counseling to the victim that is required as a result of your crime or 
crimes. 
15) Yotrr residence and living arrangements shall be subject to the prior approval of the Department 
of Corrections. 

' I 

AFFIRMATIVE 'CONDUCT REQUIREMENTS: (First Thrie Offender Waiver Only) 

DATE 

TYPJST /CC0/09·13l>.rtf 
DATE 

DOC 09·130 (F&P Rev. 4/2000) OCO 

,• 
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KeroGiir 
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07/28/2011 
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F~~=·E 
KING doUNTY, WASHINGTON 

APR 2 3 2m~' 

SUPERIOR COURT CLERK 
BY JUAN C. BUENAFE 

DEPUTY 

SllPERJOR COllRT OF THE STATE OF WASHINGTON 
COUNTY OF KING 

r-~' 
,.~ 

l~~ 

STATE OF '\'ASB'D\GTON Piaintitr, NO. 0Q- ( ::O'J:S_LJ? -98e;J, 
.. 

\'S. 

·ORDER ON CRIMINAL MOTION 

Defendan . 

JUDGE 
. UUE SPECTOR 

__ ........ --
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
COUNTY OF KING 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

KERO R. GIIR, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 05-1-07847-9 SEA 

PRE-SENTENCE STATEMENT OF 
DEFENSE COUNSEL 

15 Sentencing Judge: Hon. Julie A. Spector 
November 9, 2007 at 1:45 p.m. Sentencing Date: 

16 
CHARGES 

17 

18 
Mr .. Kero Giir pled guilty to one count of Murder 1st degree and one count of Assault 

3rd degree. Murder 1st degree is a Class A, Level XV, felony with a maximum sentence · 
19 

oflife and/or a $50,000. fme and the Assault 3rd degree is a Class C, Level ill felony with 
20 

21 
a maximum senten~e of 5 years and/or a $1 0,~00. fine. Mr. Giir has 1 point making his 

22 

23 
LAW OFFICES OF 

THE DEFENDER ASSOCIATION 
BtO THIRD AVENUE, SUITE BOO 

SEATTLE, WASHINGTON 98104 

206-447·3900 



standard sentencing range for the Murder 1 count 250-333 months and on the Assault 3 
1 

count, 3-8 months in custody. 
2 

STATE'S RECOMMENDATIONS 
3 

The State is recommending the top of the standard sentencing ranges on each count to 
4 

run concurrently for a total of 333 months in custody, with credit for time served, the 
5 

mandatory $500 VP A, 24-48 months Community Custody, court costs, recoupment of 
6 

defense counsel costs, $100 DNA collection fee, obtain a mental health evaluation and 
7 

follow all treatment recommendations and have NCO with the family of Roda 1;3ec or 
8 

Veronica Abbas. 
9 

10 
DEFENSE RECOMMENDATIONS 

11 Defense Counsel is recommending that the Court sentence Mr. Giir to an exceptional 

12 sentence downwards pursuant to RCW 9.94A.55, to 15 years or 180 months, the 

13 mandatory $500 VP A, 24 months Community Custody, a NCO with either the Bee family 
\ 

14 or Veronica Abbas, obtain a mental health evaluation and following all treatment 

15 recommendations, and waiving all non-mandatory fees, fmes, and interest. To impose an 

16 exceptional sentence the court must find substantial and compelling reasons justifying an 

17 exceptional sentence and must put its reasons for its decision in written fmdings of fact 

18 and conclusions of law. The court may consider mitigating circumstances insufficient to 

19 constitute a complete defense but which significantly affected his or her conduct and 

20 whether the defendant's capacity to conform his conduct to the requirements of the law 

21 was significantly impaired. The defense feels that there are sufficient facts and 

22 

23 
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I. 

circumstances about the defendant's "failed mental defense" and life that warrant an 

1 
exceptional sentence downwards. 

2 
FACTUAL BASIS FOR DEFENSE RECOMMENDATIONS 

3 
Mr. Giir is one ofthe "Lost Boys of Sudan." He arrived in Seattle in 2001 

4 
following a harrowing journey that began in 1987. He is Dinka, specifically a member of 

5 
one of the seven Dinka sub-tribes, the Bahr al Ghazal in the Gogrial district. Kero was 

6 

borri in the village of Agouth in the Southern Sudan roughly in 1978. He was given the 
7 

birth date of January 1, 1978 by the then INS based upon his physical appearance when 
8 

he was being considered for receiving refugee status and admission to the U.S. 
9 

10 
The war between the Arab northern portion of Sudan and the animistic/Christian 

11 southern Sudan has been going on since 1956 when the Sudan became an independent 

12 nation. Theroot causes of the war are not simple but it breaks down to a lighter-skinned 

13 Arab north [Muslims] fighting with the dark-skinned Christian over the South's oil and 

14 other natural resources. It is a Genocide with over 2 million people killed and upwards of 

15 4 million displaced. Kero was one of those displaced when the northern army bombed 

16 his village in 1987. Kero was 9 years old tending his family's cattle when the planes 

17 attacked. 

18 As the bombings grew ever closer and closer, Kero's mother told him that if he heard 

19 bombs to run, run away and not return to their village. The bombs fell and Kero ran 

20 deeper into the forest. When he came out of the forest, he discovered his village gone, 

21 bodies lying in burned out huts, and his family, his mother, brothers and sisters missing. 

22 

23 \ 
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Kero joined a group of children walking East towards Ethiopia. This exodus covered 

1 
over 1000 miles parts of it over the Pibor desert. Where Kero'sjourney diverges from 

2 
many of the other Lost Boys is after they fled Ethiopia where the government was 

3 
overthrown by a military regime sympathetic with Khartoum. The Lost Boys left Pinyedo 

4 
[Ethiopia] and fled back into Sudan being shot at by both sides. While some Lost Boys 

5 
turned south and went to the Kakuma refugee camp in Kenya, Kero was captured by the 

6 
rebel army, the SPLA or Sudanese Peoples' Liberation Army, given an AK-47 and 

7 

trained to fight. The AK-47 became his "mother and father." He was 12. 
8 

9 
Kero was in actual combat on the front lines. One of the boys he tended cattle with, 

Atlnn Majak, was severely burned over his whole body and it was Kero who held Athin's 
10 

11 
hand when he was crying in pain until someone took Athin to a hospital. Six to eight 

12 months later he saw Athin in Kakuma, alive but disfigured from his bums. The two of 

13 them hugged and cried with relief after finding each other still alive. 

14 Many of the Lost Boys received some military training in Pinyedo, Ethiopia, and in 

15 Kapoeta [a town in SE Sudan] but only a handful, including Kero and Athin, were taken 

16 to the front line and saw actual combat. Kero described how he has seen the person 

17 sitting feet away fi.·om him across a campfrre killed by a mortar round. Kero survived but 

18 lost part of his hearing in his right ear. Kero did not escape the war unharmed. He was 

19 shot in the leg. After he recovered, in a remarkable moment in a chaotic time, he became 

20 separated from his company behind enemy lines, when a northern tank commander saw 

21 him hiding and rather than killing him right there, asked him, "Why are you here? You're 

22 

23 
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just a ch)Jd. Run away." Kero did. He fled to the Lochienko staging area where he 

1 
encountered some people with a non-governmental organization [NGO], the International 

2 
Rescue Committee [IRC], who helped him get to Kenya and the Kakuma refugee camp 

3 
where he would live for the next eight years. 

4 
The Dinka and Nuer tribes are both from the Southern Sudan. The Nuer tribe is the 

5 
largest tribe in the South followed by the Dinka. Most of the Lost Boys are Dinka. 

6 
Roda' s mother is from the Nuer tribe; her father Dinka. Both the Nuer and Dinka tribal 

7 
customs support restorative justice to preserve the harmony within the tribe. There is no 

8 
formalized criminal code in the Sudan; the North relies upon Shari'a and the South upon 

9 

a restorative justice system established over centuries. In the attachments to this 
10 

memorandum are some of the laws and customs that apply in the Sudan. Obviously, they 
11 

are ·not dispositive but the parties in this case before the court are in a type of conflict 
12 

13 
between the two cultures' dictates. In the Sudan, the parties would pay "apuk," the act of 

14 paying cattle or other property as damages (or compensation) by the accused and his 

15 relatives to the relatives of the person whom he has killed ·or injured. This concept is 

16 "awec" or appeasement, reparation, making good the wrong, with the objective of 

17 restoring good social relations. It does not minimize the loss it keeps the tribe intact. 

18 There is not a single Lost Boy or Girl who does not identify themselves as "Sudanese" 

19 first, and as an American, second. It is my understanding that within the last week the 

20 families of Kero and Roda remaining in the Sudan have reached such a settlement. 

21 The family is an intricate part of the Dinka way of life with the elders teaching the 

22 
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children. They believe that family is everything; without it, they are nothing. Tllis is why 

1 
the loss of his mother so affects Kero. In a tribe the focus on children is because they are 

2 
the link between the past and the future. In the case of a daughter, a child may provide a 

3 
bride wealth, often measured in the number of cows given to her parents by the groom's 

4 
family and with sons it provides continuity of the patriarchal lineage. It is the children 

5 
who will remember us. That is why Roda's two abortions [one was his child] so affected 

6 
Kero. There isn't a present link to his identity as a Dinka tribal member. 

7 
Kero Giir suffers from PTSD acute enough that it demands that the King County Jail 

8 

Health Services medicate him. He is receiving medications for his sleep disorder, his 
9 

flashbacks and nightmares in the King County Jail. Please look at the "kite" or request he 
10 

made to the Jail Sergeant, a person he "sees" as his commander, requesting an AK.-47 to 
11 

12 
defend himself against the Arabs, Arabs we know are in his nightmares but in his mind 

13 
are real. He was clearly traumatized by his experiences growing up. Trauma in 

14 childhood creates a lack of self-cohesiveness, e.g., multiple personality disordered 

15 individuals. Kero's world as he knew it was coming apart. With a dissociate state there 

16 is a coming apart of our usually cohesive selves; there is no self integration. There is no 

17 here and now. He was getting abandoned again, this time by Roda. The fear of 

18 abandonment is one of the deepest we have. He lost his family, his country, and was now 

19 in fear oflosing his identity as a Dinka. 

20 CONCLUSION 

21 For the foregoing reasons, Defense Counsel requests the Court sentence Mr. Giir to an 

22 
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exceptional sentence of 180 months, the mandatory $500 VPA,24 months Community 

Custody, NCO with the Bee family and Veronica Abbas, and obtaining a mental healih 

evaluation and following all treatment recommendations, and waiving all non-mandatory 

fees, costs, interest and surcharges. 

Respectfully submitted, 

Richard Warner, WSBA #21399 
Attorney for Kero Riiny Giir 
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RICHARD D. JOHNSON, 
Court Administrator/Clerk 

November 23, 2009 

Prosecuting Atty King County 
King Co Pros/App Unit Supervisor 
W554 King County Courthouse 
516 Third Avenue 
Seattle, W A. 981 04 

Casey Grannis J 
Nielsen Broman & Koch, PLLC 
1908 E Madison St 
Seattle, WA. 98122-2842 

Nielsen Broman Koch PLLC 
Attorney at Law 
1908 E Madison St 
Seattle, WA. 98122 

CASE#: 62419-9-1 

ri.J' i) I>) D.l\ { D I \I ;:_ )-' /C.- v . .• 'f Ld 

The Court of Appeals 
of the 

State of Washington 
Seattle 

98101-4170 

Donna Lynn Wise 
Attorney at Law 
W 554 King Co Courthouse 
516 3rd Ave 
Seattle, W A. 98104-2385 

Kero Riiny Giir 
DOC #312493 
WA Corrections Center 
PO Box 900 
Shelton, WA. 98584 

DIVISION I 
One Union Square 

600 University Street 
(206) 464-7750 

TDD: (206) 587-5505 

HECEIVED 

Nielsen, Broman & 1<ocl1, P.L.L.C. 

State of Washington, Respondent v. Kero Riiny Giir, Appellant 
King County, Cause No. 05-1-07847-9 SEA 

Counsel: 

Enclosed is a copy of the opinion filed in the above-referenced appeal which states in part: 

"We affirm the denial of Giir's motion to withdraw his guility plea. We 
reverse the conditions of community custody and remand for further 
proceedings." 
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BECKER, J. -- Kero Giir appeals the trial court order denying his motion 

to withdraw his guilty plea, arguing that his counsel was ineffective in failing to 

investigate Giir's competency to enter the plea. We conclude that Giir has not 

shown counsel's representation was deficient. Giir also contends that the trial 

court erred in imposing mental health treatment as a condition of community 

custody. Because the trial court failed to make the findings required by RCW 

9.94A.505(9), we reverse and remand for further proceedings. 

In 2005 Giir was charged with murder in the first degree with a deadly 

weapon for the May 28, 2005 stabbing death of Roda Bee and with assault in 
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the second degree with a deadly weapon for cutting the hand of Veronica 

Abbas, who tried to stop Giir's attack on Bee. 

Giir was born in and spent his early years in Sudan. When he was eight 

years old, civil war broke out. Giir suffered significant violence, abuse, and 

extraordinary hardship for several years in Sudan and then in a refugee camp in 

Kenya. Roda Bee also fled Sudan as a child and met Giir at the Kenyan 

refugee camp, where they spent several years before immigrating to the United 

States in 2001. Giir and Bee dated for several years, but their relationship 

deteriorated in the months preceding the assault. Bee wanted to end the 

relationship, and Giir objected. In February 2005, Giir went uninvited to Bee's 

dormitory room, where they argued and he threatened to kill her. Bee's 

roommate reported the incident to police, but Bee told police Giir had 

apologized and she declined to pursue a complaint. On May 27, 2005, Bee was 

vsiting her friend Veronica Abbas. Giir called and asked Bee to meet him to 

ci cuss their relationship. When Bee refused, Giir threatened to kill her and one 

of ·1er brothers. Abbas told Giir he could come to the apartment the next 

morning if he did not come alone. The next morning, Giir went to a hardware 

store, where he bought two knives, and then returned to his apartment, where 

he wrote a letter explaining that he intended to kill Bee because she had 

mistreated him. Giir later told police that he wrote the letter and left it for 
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someone to find because he intended to commit suicide after he killed Bee. Giir 

went to Bee's apartment. After they argued for a while, Giir pulled out a knife 

and stabbed Bee in the back while she was sitting on a couch, and he stabbed 

her multiple times as she tried to crawl away. Abbas saw the attack and tried to 

stop Giir, but could not do so. Abbas suffered a severe cut to her hand. She 

fled to a neighbor's apartment and called for help. Not long after, police 

received a report that a man later identified as Giir had jumped from an 

overpass onto a highway in an apparent suicide attempt. Giir survived the 

injuries he sustained. 

Two experts evaluated Giir's mental state at the time of the offense, 

defense expert psychologist Dr. Julie Kriegler and State expert psychologist Dr. 

Robert Wheeler. Both psychologists noted the extensive and intensive trauma 

Giir suffered during childhood. Dr. Kriegler opined that Giir suffers from 

"extensive dissociative phenomena as well as indicators of [a] mood disorder 

with psychotic features," "accompanying paranoia," and "visual and auditory 

hallucinations of ... 'enemies' that he responds to as a real and present 

danger." Dr. Kriegler further opined that Giir "also experiences cognitive 

dysfunction in the form of a lost ability to think, reason, concentrate, or 

remember." Dr. Kriegler concluded that based on these "chronic 

neuropsychiatric disturbances," at the time of the homicide Giir was not capable 

3 
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of forming the necessary mental state of premeditation due to his diminished 

capacity. 1 

Dr. Wheeler diagnosed Giir with chronic Post Traumatic Stress Disorder 

(PTSD) and a chronic depressive disorder. The depressive disorder included 

symptoms of sadness, suicidal ideation, reduced energy, disturbed sleep, and 

feelings of hopelessness. PTSD symptoms included recurrent and intrusive 

recollection of events, distressing dreams, psychological distress to cues 

symbolizing traumatic events, and feelings of detachment and estrangement 

from others.2 Dr. Wheeler concluded that there was no indication that at the 

time of the offense Giir was suffering from a mental disorder that would 

constitute insanity or a mental disorder or defect that impaired or diminished his 

capacity to intend or plan his actions, reason, or understand the consequences 

of his actions. 

Regarding Giir's current mental status, Dr. Wheeler reported that there 

was some evidence Giir's symptoms had improved during the 18 months since 

the crime. Dr. Wheeler opined that Giir showed no signs of delusions or 

hallucinations, and Giir did not appear to be experiencing any mental disorder 

1 Clerk's Papers at 42. 
2 Clerk's Papers at 63. 
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that affected his capacity to rationally and coherently discuss his thinking and 

behavior.3 

After extensive investigation and plea negotiations, in August 2007, Giir 

pleaded guilty to murder in the first degree and assault in the third degree, with 

no deadly weapon enhancements. 

On November 9, 2007, Giir appeared for sentencing. The standard 

range for the murder conviction was 250 to 333 months. The State 

recommended 333 months, and defense counsel asked for an exceptional 

sentence of 240 months. The court imposed concurrent sentences of 300 

months and 8 months. The court also imposed 24 to 48 months of community 

custody and as a condition ordered Giir to obtain a mental health evaluation 

and follow treatment recommendations. 

On March 10, 2008, with the assistance of a new attorney, Giir moved to 

withdraw his guilty plea as not knowing, intelligent and voluntary on two 

grounds: his plea was based on misinformation or inconsistent information 

regarding the sentence the court could impose; and his guilty plea was the 

product of coercion. Giir also asserted that he was unable to fully understand 

the proceedings due to a language barrier. Giir provided a declaration in 

3 Clerk's Papers at 62. 
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support of his motion and testified at the hearing. His former counsel also 

testified. 

Regarding the alleged sentencing misinformation, the court found that 

Giir's English language skills were adequate to understand the proceedings and 

noted that Giir had consistently declined the assistance of an interpreter. The 

court also found that trial counsel's version of his conversations with Giir about 

sentencing was more credible than Giir's version. Regarding Giir's claim that 

his plea was coerced based on his mental health and feelings of his will being 

overborne by counsel, the court found: Giir's self-serving affidavit failed to 

establish coercion, and there was no credible evidence Giir was coerced; while 

it was uncontroverted Giir suffered significant abuse and harm that may have 

led to his actions which constituted the crime, there was insufficient evidence 

the abuse caused his will to be overborne and render his plea involuntary; Giir's 

testimony that he could not defy counsel, whom he considered an "elder," was 

not credible; and current counsel had proffered no evidence that Giir was not 

competent to enter a plea due to mental health issues, rendering his argument 

conjecture. The court also noted that Giir did not bring his motion to withdraw 

until three months after sentencing. The court denied Giir's motion to withdraw 

his guilty plea. 

Giir appeals. 
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Ineffective Assistance of Counsel 

Giir contends that the attorney who represented him on his motion to 

withdraw his guilty plea was ineffective in failing to investigate Giir's 

competency as a basis to withdraw his plea. To prevail on this claim, Giir must 

show (1) that defense counsel's representation was deficient, i.e., it fell below 

an objective standard of reasonableness considering all the circumstances, 

and (2) that counsel's deficient representation prejudiced the defendant, i.e., 

there is a reasonable probability that but for counsel's errors, the result of the 

proceeding would have been different. In re Pers. Restraint of Hutchinson, 147 

Wn.2d 197, 206, 53 P.2d 17 (2002); State v. McFarland, 127 Wn.2d 322, 334-

35, 899 P.2d 1251 (1995); In re Pers. Restraint of Elmore, 162 Wn.2d 236, 252, 

172 P.3d 335 (2007). Giir must show that counsel's conduct was not based on 

legitimate strategic or tactical reasons. Elmore, 162 Wn.2d at 252. We must 

begin with a strong presumption that counsel's representation was effective and 

must base our decision on the record below. Hutchinson, 147 Wn.2d at 206. 

To be competent to stand trial, a defendant must be able to understand 

the nature of the proceedings and be capable of assisting in his defense. In re 

Pers. Restraint of Fleming, 142 Wn.2d 853, 862, 16 P.3d 610 (2001). The 

competency standard for pleading guilty is the same as for standing trial. 

Fleming, 142 Wn.2d at 864. Giir contends that his counsel provided inadequate 

7 



No. 62419-9-1/8 

assistance in failing to properly investigate Giir's competency at the time of the 

plea hearing. He contends that there was good reason to investigate his 

competency and that there was no legitimate strategic or tactical reason not to 

do so. 

We disagree. There is no reason to think that Giir's defense counsel at 

the hearing on the motion to withdraw was unaware of the hospital mental 

status exam conducted three days after the assault, which found no psychotic 

or dissociative symptoms, as well as the two psychological evaluations 

conducted prior to the plea, which included Dr. Wheeler's report that there was 

evidence Giir's symptoms had improved during the 18 months since the crime 

and that Giir did not appear to be experiencing any mental disorder that 

affected his capacity to rationally and coherently discuss his thinking and 

behavior. Giir does not argue otherwise. See In re Pers. Restraint of Davis, 

152 Wn.2d 647, 739, 101 P.3d 1 (2004) (At the very least, a defendant seeking 

relief under a failure to investigate theory must show a reasonable likelihood 

that the investigation would have produced useful information not already 

known to counsel.). 

Moreover, there is no evidence in the record that defense counsel did not 

further investigate Giir's competency. It is possible that counsel investigated 

and came up with no evidence useful to a claim that Giir was incompetent when 
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he pleaded guilty. See In re Pers. Restraint of Gentry, 137 Wn.2d 378, 404, 

972 P .2d 1250 (1999) (record does not support petitioner's current counsel's 

claim that trial counsel neglected issue of psychological evaluation; it is possible 

an evaluation was performed but provided no useful information). 

In addition, counsel may have made a strategic or tactical decision not to 

pursue or emphasize Giir's mental competency to plead guilty. Giir argued 

vigorously that his trial counsel misinformed him regarding the sentence that the 

court could or would impose. Giir testified that he wanted to go to trial, but he 

agreed to plead guilty because based on trial counsel's explanation of the 

mandatory minimum, credit for time served, and earned early release time, Giir 

understood that he would be sentenced to approximately 17 years and would 

serve approximately 10 years, instead of the approximately 30 years he would 

serve if he went to trial and lost.4 Giir's testimony showed a fairly sophisticated, 

albeit faulty, understanding of the available sentencing options. Presenting 

evidence that Giir was not competent to plead guilty, i.e., that he was unable to 

understand the nature of the proceedings and was incapable of assisting in his 

defense, would have severely undercut Giir's claim that trial counsel 

misinformed him regarding sentencing. 

4 Report of Proceedings (June 26, 2008) at 53, 60-64. 
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Because we have determined that Giir has not shown counsel's 

representation was deficient, we need not consider whether the alleged 

deficient representation prejudiced Giir. Hutchinson, 147 Wn.2d at 208. 

Community Custody Condition 

Giir contends that the trial court erred in ordering as a condition of 

community custody that Giir obtain a mental health evaluation and follow 

treatment recommendations. He contends that the condition must be stricken 

because the trial court failed to make the findings required by RCW 

9.94A.505(9), that reasonable grounds exist to believe Giir is a mentally ill 

person and that his mental health condition likely influenced his offense. 

In response, the State filed a motion to dismiss Giir's notice of ~ppeal of 

the judgment and sentence as untimely. Giir pleaded guilty in August 2007 and 

was sentenced on November 9, 2007. Giir was provided a written notice of his 

rights on appeal and that he must file an appeal within 30 days. The judgment 

and sentence was entered on November 15, 2007. Giir did not file a notice of 

appeal. On March 10, 2008, Giir filed his motion to withdraw his guilty plea. 

The trial court denied the motion on September 19, 2009. On September 30, 

2008, Giir filed a notice of appeal, challenging the order denying his motion to 

withdraw and the earlier judgment and sentence. 

10 
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The State contends that Giir's challenge to the condition of sentence is 

not within the scope of appeal of the order denying the motion to withdraw. We 

agree. See State v. Gaut, 111 Wn. App. 875, 881, 46 P.3d 832 (2002) (scope 

of review of order denying motion to withdraw plea is limited to the trial court's 

exercise of its discretion in deciding the issues raised in the motion). 

The State also contends that Giir's notice of appeal was untimely as to 

the judgment and sentence and that accordingly the assignment of error to the 

community custody condition must be stricken. Giir responds that the State has 

not shown Giir made a knowing, intelligent, and voluntary waiver of his right to 

appeal because the court did not orally advise Giir of his appeal rights, the 

notice of rights form improperly states only the limited right to appeal a 

sentence higher than the standard range, and two key paragraphs on the notice 

are inexplicably stricken. 

In a criminal case, there can be no presumption in favor of the waiver of 

a right to appeal, and the State bears the burden of demonstrating that a 

defendant made a knowing, intelligent, and voluntary waiver of the right to 

appeal. State v. Tomal, 133 Wn.2d 985, 989, 948 P.2d 833 (1997); State v. 

Sweet, 90 Wn.2d 282,286, 581 P.2d 579 (1978). A criminal appeal may not be 

dismissed as untimely unless the State meets this burden. See State v. Devin, 

11 
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158 Wn.2d 157, 166, 142 P.3d 599 (2006); State v. Kells, 134 Wn.2d 309, 313, 

949 P.2d 818 (1998). 

We do not know the source of the small mark on the notice form, but 

nothing in the record indicates that defense counsel, the State, or the court 

intended to strike or did strike any rights listed on the notice of rights form or 

that Giir would have filed an appeal but for the unexplained mark on the form. 

See Devin, 158 Wn.2d at 166 n.4 (In the absence of an affidavit or declaration 

establishing that defendant told his counsel to file an appeal and counsel 

ignored it, the court cannot conclude defendant did not waive right to appeal.). 

Relying on Devin, the State contends that the notice of rights form 

contained all the rights required by CrR 7.2(b), Giir signed the notice in open 

court, and he therefore was warned that he would irrevocably waive his right to 

appeal if he failed to file a notice of appeal within 30 days. In Devin, the 

defendant was warned that he would irrevocably waive his right to appeal if he 

failed to pursue it within 30 days, he did not timely file a notice of appeal, and 

he presented no evidence to the contrary. Devin, 158 Wn.2d at 166. Giir 

" 
received a similar written warning. 

But the State has not responded to Giir's argument that the court did not 

orally advise Giir of his appeal rights or that the notice of rights form improperly 

stated only the limited right to appeal a sentence higher than the standard 

12 
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range, i.e., that it did not inform Giir he had the right to appeal conditions of 

community custody. This situation is more like Kells, where the issue was 

whether the defendant could voluntarily waive a right he was not told he had. 

Kells, 134 Wn.2d at 820-21; accord Devin, 158 Wn.2d at 166-67. The State 

has not demonstrated that Giir knowingly, intelligently, and voluntarily waived 

his right to appeal. We deny the State's motion to strike Giir's assignment of 

error challenging the conditions of community custody. See State v. Jones, 118 

Wn. App. 199, 203, 76 P.3d 258 (2003) (Supreme Court reversed dismissal of 

untimely appeal). 

A trial court may order mental health treatment as a condition of 

community custody only if it finds that reasonable grounds exist to believe the 

defendant is a mentally ill person as defined in RCW 71 .24.025 and that this 

condition is likely to have influenced the offense. RCW 9.94A.505(9); State v. 

Jones, 118 Wn. App. at 209. The order must be based on a presentence report 

and, if applicable, mental status evaluations. Jones, 118 Wn. App. at 209. The 

issue can be raised for the first time on appeal. State v. Bahl, 164 Wn.2d 739, 

744, 193 P.3d 678 (2008) (An illegal or erroneous sentence may be challenged 

for the first time on appeal.); Jones, 118 Wn. App. at 204. Giir relied on his 

mental health problems at sentencing, the issue apparently was addressed in 

13 
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his presentence report, and both evaluators addressed it in their reports. But 

the trial court did not make the findings. Accordingly, we remand for the trial 

court to strike the conditions or make the findings required by RCW 

9.94A.505(9). Jones, 118 Wn. App. at 212. 

We affirm the denial of Giir's motion to withdraw his guilty plea. We 

reverse the conditions of community custody and remand for further 

proceedings. 

WE CONCUR: 
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STATE OF WASHINGTON, 
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v. 

KERO RIINY GIIR, 

Appellant. 
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) 
) 
) 
) 
) 
) 
) 
) 

___________________________ ) 

DIVISION ONE 

No. 65302-4-1 

UNPUBLISHED OPINION 

FILED: March 7, 2011 

DWYER, C.J.- Under certain circumstances, a sentencing court may 

order a defendant to submit to a mental status evaluation and to comply with any 

recommended treatment. Here, however, the trial court ordered Kero Giir to 

undergo a mental health evaluation without satisfying the applicable statutory 

requirement that the order be based on a presentence report prepared by the 

Department of Corrections (DOC). The trial court exceeded its authority and 

erred when it imposed this condition. Accordingly, we reverse and remand. 

In 2005, Kero Giir murdered his girlfriend and injured another woman 

during the same incident. The State charged him with murder in the first degree 

and assault in the third degree. In August 2007, Giir pleaded guilty to both 

charges. The trial court sentenced him to 300 months for the charge of murder in 

the first degree and 8 months for the charge of assault in the third degree. The 
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trial court also ordered Giir to undergo mental health evaluation and treatment. 

Giir appealed to this court, contending both that his counsel was 

ineffective for failing to investigate Giir's competency to enter the guilty plea and 

that the trial court erred by imposing mental health evaluation and treatment as a 

condition of community custody. In an unpublished opinion, we rejected Giir's 

ineffective assistance of counsel claim, but we held that the trial court had erred 

by imposing mental health evaluation and treatment as a condition because the 

statutorily-required findings had not been made. State v. Giir, noted at 153 Wn. 

App. 1015, 2009 WL 4024840, at *1. We remanded for further proceedings 

related to the imposition of the community custody condition. Giir, 2009 WL 

4024840, at *5. 

At the resentencing hearing, Giir asserted that the trial court could not 

impose mental health evaluation and treatment as a condition of community 

custody because the DOC had not completed a presentence report. The trial 

court determined that, while there may not have been a formal presentence 

report, the mental health reports and evaluations submitted by the parties' 

experts provided a basis to make the requisite findings. Report of Proceedings 

(April 23, 201 0) at 13-14. The trial court entered the necessary findings that "the 

defendant is a mentally ill person as defined in RCW 71.24.025 and 71.05 & that 

this condition is likely to have influenced the underlying offense." Clerk's Papers 

at 88. 

Giir appeals. 

- 2-
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II 

Girr contends that the trial court again erred by imposing mental health 

evaluation and treatment as a condition of community custody because the trial 

court's order was not based on the statutorily-required presentence report. The 

State contends that Giir waived this claim of error because he failed to raise the 

. issue in his first appeal. 

The controlling rule is RAP 2.5, which provides in relevant part: 

If a trial court decision is otherwise properly before the appellate 
court, the appellate court may at the instance of a party review and 
determine the propriety of a decision of the trial court even though a 
similar decision was not disputed in an earlier review of the same 
case. 

RAP 2.5(c)(1 ). Our Supreme Court has explained that this rule allows an issue 

not raised in an earlier appeal to become "an appealable question" where "the 

trial court, on remand, exercised its independent judgment, reviewed and ruled 

again on such issue." State v. Barberio, 121 Wn.2d 48, 50, 846 P.2d 519 (1993). 

Where the "trial court's duty on remand is not merely ministerial, the trial court 

must exercise discretion." State v. Rodriguez Ramos, No. 84891-2, slip op. at 3 

(Wash. Feb. 10, 2011 ). 

Here, in Giir's first appeal, we held that the mental health-related condition 

of community custody was improperly imposed because the trial court had not 

made the statutorily-required findings. The absence of the requisite factual __ // 

findings was the only issue raised by Giir with respect to the community custody 

conditions. We remanded "for the trial court to strike the conditions or make the 

findings required by RCW 9.94A.505(9)." Giir, 2009 WL 4024840, at *5. 

- 3 -
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Thus, because the trial court had the discretion to impose conditions of 

community custody on remand, the trial court's duty was not merely ministerial. 

See Rodriguez Ramos, No. 84891-2, slip op. at 3. The trial court then exercised 

its discretion in determining that mental health evaluation and treatment should, 

once again, be imposed. The trial court thereby "exercised its independent 

judgment, reviewed and ruled again on such issue." Barberio, 121 Wn.2d at 50. 

The propriety of imposing the condition of community custody was thus made "an 

appealable question." Barberio, 121 Wn.2d at 50. Giir did not waive this claim of 

error. 

Ill 

We now turn to the substantive question before us. Girr contends that the 

trial court erred by imposing the mental health-related condition of community 

custody because the trial court's order was not based on a statutorily-required 

presentence report. We agree. 

A court may impose only a sentence that is authorized by statute. State v. 

Barnett, 139 Wn.2d 462, 464, 987 P.2d 626 (1999). Pursuant to the Sentencing 

Reform Act of 1981 (SRA), chapter 9.94A RCW, in effect at the time that Giir 

committed his crimes, the trial court was authorized to order a defendant whose 

sentence included a term of community custody "to undergo a mental status 

evaluation and to participate in available outpatient mental health treatment." 

Former RCW 9.94A.505(9) (2004), recodified as RCW 9.94B.080 (Laws of 2008, 

- 4 -
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ch. 231, § 53).1 However, former RCW 9.94A.505(9) authorizes the imposition of 

such a condition only where the trial court follows certain procedures. State v. 

Brooks, 142 Wn. App. 842, 851, 176 P.3d 549 (2008). 

Specifically, the trial court must find "that reasonable grounds exist to 

believe that the offender is a mentally ill person as defined in RCW 71.24.025, 

and that this condition is likely to have influenced the offense." Former RCW 

9.94A.505(9). Further, "[a]n order requiring mental status evaluation or treatment 

must be based on a presentence report and, if applicable, mental status 

evaluations that have been filed with the court to determine the offender's 

competency or eligibility for a defense of insanity." Former RCW 9.94A.505(9) 

(emphasis added). 

A trial court may not, therefore, order an offender to participate in a mental 

health evaluation and any recommended treatment as a condition of community 

custody "unless the court finds, based on a presentence report and any 

applicable mental status evaluations, that the offender suffers from a mental 

illness which influenced the crime." State v. Jones, i 18 Wn. App. 199, 202, 76 

P.3d 258 (2003); accord State v. Lopez, 142 Wn. App. 341,353-54, 174 P.3d 

1216 (2007). Former RCW 9.94A.505(9) does not itself state any further 

requirements for the presentence report, such as who can create the 

presentence report or what it must contain. However, another statutory 

1 Notwithstanding that the heading of chapter 9.948 RCW states that the chapter applies 
to crimes committed prior to July 1, 2000, RCW 9.948.080, which authorizes the trial court to 
order an offender to undergo mental status evaluation and mental health treatment, is applicable 
to crimes committed after 2000. See Laws of 2008, ch. 231, §55. 

- 5 -
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provision2 plainly indicates that the required presentence report must be 

prepared by the DOC: 

If the court determines that the defendant may be a mentally ill 
person as defined in RCW 71.24.025, although the defendant has 
not established that at the time of the crime he or she lacked the 
capacity to commit the crime, was incompetent to commit the 
crime, or was insane at the time of the crime, the court shall order 
the departmenf31 to complete a presentence report before imposing 
a sentence. 

Former RCW 9.94A.500(1) (2004) (emphasis added). Moreover, the legislature 

indicated that it was authorizing "[t]he courts to request presentence reports from 

the department of corrections when a relationship between mental illness and 

criminal behavior is suspected." Laws of 1998, ch. 260, § 1 (emphasis added). 

The term "presentence report" is not ambiguous in the context of former 

RCW 9.94A.505(9). Cf. State v. Mendoza, 165 Wn.2d 913, 924, 205 P.3d 113 

(2009) (stating that "the meaning of the term 'presentence report' appears 

ambiguous" in the context of RCW 9.94A.530(2), which provides that a 

defendant's acknowledgement to criminal history "includes not objecting to 

information stated in the presentence reports"). Where the trial court determines 

that mental health evaluation and treatment may be a desired condition of 

community custody, the trial court must order the DOC to complete a 

presentence report before imposing such a sentence. Former RCW 

9.94A.500(1 ). When the trial court then imposes such a sentence, the trial 

2 "An act must be construed as a whole, considering all provisions in relation to each 
other and, if possible, harmonizing all to insure proper construction of each provision." In re Pers. 
Restraint of Piercy, 101 Wn.2d 490, 492, 681 P.2d 223 (1984}. 

3 The term "department" means the Department of Corrections. Former RCW 
9.94A.030(17} (2004 ). 
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court's order imposing this condition of community custody must be based on the 

presentence report prepared by the DOC. The statute is unambiguous. 

While it is apparent from the record herein that mental health evaluation 

and treatment may be desirable for Giir, the record does not establish 

compliance with the required statutory procedures. Specifically, the trial court 

imposed mental health evaluation and treatment as a condition of community 

custody without the benefit of a presentence report prepared by the DOC. The 

mental health evaluations prepared by the parties' experts do not fully satisfy the 

statutory requirement that "[a]n order requiring mental status evaluation or 

treatment must be based on a presentence report and, if applicable, mental 

status evaluations." Former RCW 9.94A.505(9). The legislature required that 

particular procedures must necessarily be followed in order for such conditions to 

be imposed. The trial court thus imposed a sentence that was not authorized by 

statute.4 See Barnett, 139 Wn.2d at 464. 

4 The State urges us to find that this error was harmless. Even assuming that the 
harmless error standard would apply in a situation such as this and that the error was harmless 
as to the parties to this appeal, we could not find the error to be harmless. This is because the 
legislature has provided the DOC with an interest in preventing incorrectly-imposed sentences by 
creating a statutory procedure for the DOC to challenge and correct erroneous sentences in 
court. RCW 9.94A.585(7), formerly RCW 9.94A.21 0(7). Where a sentencing condition is 
imposed that is not authorized by the SRA, the DOC may petition the court for correction of the 
erroneous sentence. See, e.g., In re Postsentence of Childers, 135 Wn. App. 37, 143 P.3d 831 
(2006); In reSentence of Jones, 129 Wn. App. 626, 120 P.3d 84 (2005); In reSentence of 
Chatman, 59 Wn. App. 258, 796 P.2d 755 (1990). Such a procedure is fitting given that one 
purpose of the SRA is to "[m]ake frugal use of the state's and local governments' resources." 
RCW 9.94A.01 0(6). We cannot find the erroneous sentence here to be harmless as to the DOC, 
which is not a party to this appeal and which was not given an opportunity to provide input into 
Giir's suitability for mental health evaluation and treatment. 

Moreover, our legislature has authorized the trial court to sentence a defendant to mental 
health evaluation and treatment as a condition of community custody, but it determined that this 
particular condition of community custody may be imposed only where specific procedural 
requirements have been met. Specifically, "the court shall order the department to complete a 
presentence report before imposing a sentence," former RCW 9.94A.500(1 ), and "[a]n order 
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Because the trial court did not order the statutorily-required presentence 

report prepared by the DOC and did not rely on such a report in ordering Giir to 

undergo mental status evaluation and treatment, we reverse this condition of 

community custody and remand. 

We concur: 

requiring mental status evaluation or treatment must be based on a presentence report." Former 
RCW 9.94A.505(9). We cannot say that the absence of a presentence report, which our 
legislature has concluded is a necessary prerequisite to imposing this sentencing condition, is 
harmless. 
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